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Application of the Unitary Business
Concept to Diverse Businesses: Light at
the End of the Tunnel or the Impossible
Dream?

The limit to which states may tax the multijurisdictional activities'
of corporations has been the subject of much litigation and vigorous
debate for many years. 2 At the heart of the debate is the problem

of assigning the appropriate amount of income to each state in
which the corporate taxpayer conducts business activities. Income

of multijurisdictional corporations attributable to activities conducted within California is subject to the California Bank and
Corporation Tax.3 For the purpose of calculating this tax, business
income4 is attributed to California corporate activities either by

1. Multijurisdictional activities include multistate and multinational activities. See Government Report Addresses Unitary Business Taxation, 43 ST. TAX. REv. No. 32, at 1.
2. Tannenwald, The Pros and Cons of Worldwide Unitary Taxation, 25 TAX NoTEs 649,
649 (1984).
3. CAL. REv. & TAx. CODE § 25101 (West Supp. 1987). California imposes a franchise
tax based on corporate income for the privilege of doing business within the state. Id. §
23151(a). An income tax is imposed on corporations that have income from California sources
but do not meet the definition of "doing business" within the state. Id. § 23501(a). Doing
business is generally defined as actively engaging in any transaction for the purpose of financial
or pecuniary gain. Id. § 23101 (West 1979).
4. Business income is defined as "income arising from transactions and activity in the
regular course of ... business." Id. § 25120(a) (West 1979). Income from tangible and
intangible .property is included in the definition of business income if the acquisition, management, and disposition of the property constitutes an integral part of the taxpayer's regular
trade or business. Id. Nonbusiness income is not attributed to California in the same manner
as business income. The statutory definition of nonbusiness income is simply "all income other
than business income." Id. § 25120(d). An example of nonbusiness income would be interest
earned from the investment of idle funds. See Keesling & Warren, California's Uniform
Division of Income for Tax Purposes Act, 15 UCLA L. REv. 156, 163 (1967) [hereinafter
cited as Keesling & Warren, California's UDITPA 1] (discussion of the nature of business
income). Some forms of nonbusiness income are allocated on the basis of the commercial
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means of a statutory apportionment formula5 or by a method that
is commonly known as separate accounting. 6 Whether the multijurisdictional corporate taxpayer uses apportionment or separate
accounting to attribute business income to California depends upon
the relationships between the business activities within the state and
the out-of-state business activities. 8 If the activities within California are an inseparable portion of a business carried on within and
without the state, then the activities are considered a single "unitary" business.9 A corporate taxpayer is required to apportion the

business income of a unitary business.' 0 In California, apportiondomicile of the taxpayer. Other forms of nonbusiness income are allocated on the basis of
situs. See CAL. REv. & TAX. CODE §§ 25123-25127 (West 1979) (providing for the allocation
of rents and royalties, capital gains and losses, interest and dividends, and patent and copyright
royalties).
5. The statutory apportionment formula assigns a fraction of the business income to
California on the basis of three factors: property, payroll, and sales in California. CAL. REv.
& TAx. CODE § 25128 (West 1979); see id. §§ 25129-25136 (West Supp. 1987) (statutory
instructions on the application of the three factor apportionment formula); see infra notes 96110 and accompanying text (discussion of the statutory apportionment formula).
6. CAL. ADmN. CODE tit. 18, § 25101(a) (Dec. 1982); Keesling & Warren, The Unitary
Concept in the Allocation of Income, 12 HASTINGS L.J. 42, 43 (1960) [hereinafter cited as
Keesling & Warren, The Unitary Concept]. The term "separate accounting" is derived from
the fact that activities in the various jurisdictions are treated as separate businesses. See id.
(discussing the concept of separate accounting). Separate accounting presumes that receipts
and expenses can be segregated geographically. The resulting income is shown in the accounting
records as "either completely connected with, or completely separable from, a given state."
Boren, Separate Accounting in Californiaand Uniformity in Apportioning CorporateIncome,
18 UCLA L. REv. 478, 486 (1971). See infra notes 56-95 and accompanying text (discussion
of separate accounting).
7. The term "apportionment" is used throughout this comment to refer to the use of
the statutory apportionment formula to attribute business income to California business
activities. See also supra note 5 (definition of the apportionment formula).
8. See Keesling & Warren, The Unitary Concept, supra note 6, at 45-46.
9. Id. at 46. The unitary business concept is a direct descendant of the "unit rule." J.
HELLERSTEiN, STm TAxATIoN: CoRPoiRaE INCOM AND FANcmSE TAXES 330 (1983). The
unit rule was used to determine the portion of the value of the capital stock of an interstate
railroad which could be taxed by a particular state. State R.R. Tax Cases, 92 U.S. 575 (1875);
see also Pittsburg C. & St. L. Ry. v. Backus, 154 U.S. 421 (1894); Delaware R.R. Tax Cases, 85
U.S. (18 Wall.) 206 (1873). Under the unit rule, the apportionment was measured by multiplying
the total value of the capital stock by the ratio of the track mileage of the railroad within the
state to the entire rack mileage of the railroad. State Railroad, 92 U.S. at 608. The unit rule
was also used in other cases involving telegraph companies, express companies, and toll bridges.
See Henderson Bridge Co. v. Kentucky, 166 U.S. 150 (1897); Adams Express Co. v. Ohio,
165 U.S. 194 (1897); Pullman Car Co. v. Pennsylvania, 141 U.S. 18 (1891); Western Union
Tel. Co. v. Massachusetts, 125 U.S. 530 (1888).
10. CAL. ADmN. CODE tit. 18, § 25101(a) (Dec. 1982). In addition, if one multijurisdictional corporate taxpayer is engaged in a unitary business with an affiliated corporation or
corporations, the business income attributable to California must be determined by applying
the apportionment formula to the combined income of all affiliated corporations. See Edison
Cal. Stores, Inc. v. McColgan, 30 Cal. 2d 472, 480, 183 P.2d 16, 21 (1947). Finally, affiliated
corporations with wholly intrastate business activities may elect to apportion the combined
business income of the corporations if the relationships between the activities of the affiliated
corporations are considered unitary. CAL. Rv. & TAx. CODE § 25101.15 (West Supp. 1987).
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ment means that a fraction of the business income is assigned to
California on the basis of property, payroll, and sales within the

state."

On the other hand, separate accounting is used if the

activities within California are truly separate and distinct from the

activities conducted outside the state.' 2 Clearly, the unitary business
concept is the key to the determination of business income attrib-

utable to California and to the calculation of California income
tax liability. 3
Activities that are vertically integrated,

4

or are in the same line

5

of business, fall well within the scope of the unitary business
concept.' 6 Diverse corporate activities are those activities that are7
neither vertically integrated nor in the same line of business.'
When multijurisdictional corporate activities are diverse, the char-

acterization of the activities as either unitary or nonunitary is
difficult. 8 Statutory provisions offer little in the way of practical
guidelines that can be used by taxpayers and tax administrators in

the characterization of diverse business activities. 9 In addition,
guidelines contained in Franchise Tax Board regulations are helpful

11. See infra notes 96-110 and accompanying text (discussion of apportionment formula).
12. CAL. ADruN. CODE tit. 18, § 25101(a) (Dec. 1982); J. HELLEREIN, supra note 9, at
389. The California Revenue and Taxation Code does not require the use of separate accounting.
The requirement for the use of separate accounting, however, antedates the adoption of the
apportionment statute and has not been abandoned. Container Corp. of America v. Franchise
Tax Bd., 463 U.S. 159, 167 (1983).
13. Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425, 439 (1980). The Supreme
Court described the unitary business concept as the "linchpin of apportionability." Id.
14. Vertically integrated activities involve the various progressive steps of a business that
are necessary to make a product available to a market. J. HELLERSTEiN, supra note 9, at 443.
See also CAL. ADrtm~. CODE tit. 18, § 25120(b)(2) (June 1973) (Franchise Tax Board definition
of vertically integrated business). An example of a vertically integrated business is a business
that operates a saw mill, uses the lumber to manufacture outdoor furniture, and operates the
retail stores in which the furniture is sold. See Chase Brass & Copper Co. v. Franchise Tax
Bd., 10 Cal. App. 3d 496, 502, 95 Cal. Rptr. 805, 808 (1970) (extraction, smelting, and
refining of copper).
15. An example of the "same line of business" concept is the various activities involved
in the operation of a nationwide chain of retail furniture stores. See Butler Bros. v. McColgan,
315 U.S. 501 (1942) (seven wholesale houses operated out of a central distributing center);
F.W. Woolworth Co. v. New Mexico Taxation & Revenue Dep't, 458 U.S. 354 (1982) (chain
of department stores).
16. See CAL. ADimI. CODE tit. 18, § 25120(b) (June 1973). A taxpayer is presumptively
engaged in a unitary business if the taxpayer is engaged in vertically integrated activities or
activities that are in the same line of business. Id.
17. See Appeal of Berry Enters., St. Tax Cas. Rep. (CCH) 401-267 (Cal. St. Bd. Equal.
1986) (each business engaged in "distinct type of business").
18. J. HEaUEMIs'N, supra note 9, at 393 (broad definitions offer "little practical guidance
in deciding unitary business controversies").
19. Id.
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only when the corporate activities are vertically integrated or in
20
the same line of business.
Because of the absence of any practical statutory or administrative guidelines for determining whether a diverse business is a
unitary business, courts and the California State Board of Equalization employ a "factors approach" to determine the existence or
nonexistence of unity among the diverse activities . 2 Under the
factors approach, the relationships between the activities of the
corporate taxpayer are compared to factors that have been set forth
in case law to show evidence of unity.22 Activities are characterized
as unitary, and apportionment is required, if a sufficient number
of unitary factors are present. 21 In practice, the determination of
whether diverse business activities constitute a unitary business
requires "the examination of a multitude of potential unitary
factors and the very subjective weighing of the significance of those
factors."'24 As an ad hoc method of solving the problem of characterizing diverse business activities, the factors approach has proven
less than satisfactory because the unitary factors have never been
organized into an order of importance. 25 Taxpayers and tax administrators attempting to characterize the activities of a diverse
business are not certain which of the factors are essential to the
existence of unity, which factors are important to the existence of
unity, and which factors do not evidence unity. 26 Uncertainty in
the characterization of diverse business activities carries all the way
through the filing process to the determination of taxable income
and the income tax liability.
When reporting the business income attributable to California
on the corporate tax return, 27 the multijurisdictional corporate

20. CAL. ADMN. CODE tit. 18, § 25120(b) (June 1973) (presumption of unity if the
activities are in the same line of business or constitute "steps in a vertical process").
21. See Boren, supra note 6, at 496-509 (description and discussion of the "factors
approach").
22. Id.

23. Id. at 499-508 (factors present in unitary businesses).
24.

Blakenship, California's Unitary Tax System-Does It Make Sense?, 46 CAL. C.P.A.

Q. 18, 19 (1978).
25. See Boren, supra note 6, at 497-98; Seago, The Revitalization of the Unitary Business
Principal-ASARCO and Woolworth, 1 J. ST. TAx'N 101, 116 (1980). The discussion of the

criteria necessary for the existence of unity has proven far more controversial than the debate
over the statutory apportionment formula. Tannenwald, supra note 2, at 651.
26. See Seago, supra note 25 at 116 (impossible to know the weight given by the court).
27. Corporate taxpayers are required to transmit a return to the Franchise Tax Board
within two months and 15 days after the close of each income year.

§ 25401(a) (West 1979).
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taxpayer must first characterize the corporate activities in California
as either unitary or nonunitary. 28 Upon examination of the tax

return, the Franchise Tax Board2 9 may disagree with the characterization made by the taxpayer. 30 The taxpayer may protest additional
taxes assessed by the Franchise Tax Board as a result of any
contrary characterization of the corporate activities.3 1 Finally, to
resolve the dispute between the taxpayer and the Franchise Tax

Board, a trier of fact independently characterizes the activities as
either unitary or nonunitary.3 2 To minimize the number of disputes
and to resolve disputes that arise, a clear definition of the scope
of the unitary business concept is needed. The factors approach
has evolved as one way to define the scope of the unitary business
concept.
Under the factors approach, the characterization of diverse business activities requires close scrutiny of the underlying relationships
between the business activities.33 In the process of justifying the
characterization, a court will not allow the corporate taxpayer or
tax administrators to simply list relationships which are labeled
"unitary. ' 34 The court must be convinced, after an examination

28. Business income attributed to California must be reported as income on the tax return.
See id. §§ 25101 (West Supp. 1987), 25401(a) (West 1979).
29. The Franchise Tax Board is the administrative agency designated to administer the
Bank and Corporation Tax. Walker & Smith, California Corporationand Personal Income
Taxes, 12 HASTNGs L.J. 1, 19 (1960). See CAL. GOV'T CODE § 15700 (West 1980) (empowering
the Franchise Tax Board).
30. The Franchise Tax Board has the power to examine the tax returns of corporate
taxpayers and determine the "correct" amount of the tax. CAL. REv. & TAX. CODE § 25661
(West 1979).
31. If the Franchise Tax Board determines that the tax shown on the original return is
less than the tax disclosed by examination, a notice is mailed to the taxpayer disclosing the
amount of the additional tax and the reason for the proposed additional tax. Id. § 25662
(West 1979). In addition, the Franchise Tax Board, upon written request, must disclose to the
taxpayer the basis used to attribute income to California. Id. § 25101 (West Supp. 1987). If
the taxpayer files a protest with the Franchise Tax Board, an oral hearing is conducted by the
Franchise Tax Board. The taxpayer may file with the State Board of Equalization an appeal
of any action by the Franchise Tax Board. Id. §§ 25666 (Vest Supp. 1987), 25667 (West
1979). See Walker & Smith, supra note 29, at 20-21.
32. On appeal from the Franchise Tax Board, the State Board of Equalization acts as
trier of fact. See CAL. Rv.& TAx. CODE § 25667 (West 1979). Upon an adverse decision
from the State Board of Equalization, the taxpayer may elect to pay the tax and file a claim
for refund with the Franchise Tax Board. After the denial of the claim by the Franchise Tax
Board, the taxpayer may file an action in superior court to recover the refund. CAL. REv. &
TAX. CODE § 26102. See id. §§ 26101-26107 (vest 1979) (procedures for suit for refund). See
Walker & Smith, supra note 29, at 21 (discussion of taxpayer's remedies).
33. Appeal of Berry Enters., St. Tax Cas. Rep. (CCH)
401-267 (Cal. St. Bd. Equal.
1986).
34. Appeal of Bredero Cal., Inc., St. Tax Cas. Rep. (CCH)
401-328 (Cal. St. Bd.
Equal. 1986).
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of the true nature of the relationships that exist between the
exchange of values that
activities,35 that the activities resulted in 3an
6
are not capable of precise measurement.
A diverse business may appearto be operated as a single business.
Diversified corporations often manage the various diverse activities7
through a tightly controlled system of centralized management.1
As a result, the corporation appears to operate as a single economic
38
unit. What is not always clear is whether the basic operations of
the diverse business must be integrated to establish unity or whether
strong centralized management alone is sufficient to establish unity. 39 This comment will focus on the identification of unitary
factors that evidence the integration of basic operations and the
extent to which those factors are required to find the existence of
unity.
This comment will examine the strengths and weaknesses of the
two income determination methods, apportionment 4 and separate
accounting. 41 A discussion of the background and general nature
of the unitary business concept will follow. 42 The judicially created
tests for unity will then be discussed. 43 Finally, this comment will
discuss how the unitary factors as set forth in case law are used
to define the scope of the unitary business concept as applied to
the diverse business.44 In conclusion, this comment will suggest that
a heirarchy can be established for unitary factors.4 1 In support of
this conclusion, this comment will recommend an approach to
testing diverse business activities for unitariness based on the hi35. Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425, 440 (1980). "One must
look principally at the underlying activity, not at the form of investment . . . ." Id.
36. See Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 178 (1980).

37. See Boren, supra note 6, at 517.
38. Basic operations are defined as those activities that are most essential to the earning
of income. Examples of basic operations include manufacturing, producing, refining, transporting, buying, and selling. See Keesling & Warren, The Unitary Concept, supra note 6, at
50; J. HELLERsTEiN, supra note 9, at 443.
39. See J. HELLaRSTEIN, supra note 9, at 435-42; Boren, supra note 6, at 525-29.
40. See infra notes 96-110 and accompanying text (discussion of the apportionment

method).
41. See infra notes 56-95 and accompanying text (discussion of the separate accounting
method).

42. See infra notes 111-32 and accompanying text (discussion of background and nature
of the unitary business concept).

43. See infra notes 133-79 and accompanying text (discussion of judicially created tests
for unity).
44. See infra notes 180-263 and accompanying text (discussion of the various unitary
factors).
45. See infra notes 264-71 and accompanying text (discussion of a heirarchy of unitary
factors).
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erarchy of unitary factors. The hierarchy of unitary factors will be
used in recommending the development of an administrative regulation defining the scope of the unitary business concept as applied
46
to diverse businesses.
INCOME DETERMINATION METHODS

The California Bank and Corporation Tax Law imposes a tax
on corporate income.47 When a corporate taxpayer derives income
from activities within and without the State of California, California income tax liability is based on the business income attributable
to activities within the state. 4 The method used to determine the
income attributable to California depends upon the relationships
between the activities conducted within and without the state.4 9 The
Franchise Tax Board requires the use of the apportionment method
if the activities conducted in California are part of a "unitary"
business.50 If the activities are not unitary, the Franchise Tax Board
permits the use of separate accounting.5 1
An important rationale for requiring the use of apportionment
is that separate accounting does not adequately measure the income
attributable to California from a unitary business.5 2 Separate accounting treats the California activities of the corporate taxpayer
as a business that is entirely separate and distinct from the out-ofstate activities.5 3 The income of the separate business that is reflected in the accounting records at the close of the income year
is reported as the income attributable to the corporate activities in
California.5 4 If, however, the activities within the state constitute
an inseparable part of a multijurisdictional business, separate accounting will often inadequately reflect transfers of value that take
place between the components of such a unitary business." In

46. See infra notes 272-73 and accompanying text (discussion of the need for an administrative regulation).
47. CAL. REv. & TAx. CODE §§ 23151(a), 23501 (West 1979).
48. Id. § 25101 (West Supp. 1987).
49. See Keesling & Warren, The Unitary Concept, supra note 6, at 45-48; see also Boren,
supra note 6, at 481.
50. R. BocK, GuImEBOOK TO CALiFoRNiA TAxzs 453 (1987). See CAL. Rv. & TAX. CODE

§ 25128 (West 1979) (setting forth the elements of California's apportionment formula).
51.

See id. § 25137 (West 1979).

52.

See Keesling & Warren, California'sUDITPA , supra note 4, at 167.

53.
54.

See Boren, supra note 6, at 486.
See id. (income shown on the books of the corporation either completely connected

with or completely separable from a given state).
55. See Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 164, 165 (1983).
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certain circumstances, separate accounting will fail to adequately
measure the income attributable to California of a diverse business
that is unitary.
A.

Separate Accounting
The separate accounting method of attributing income to California assumes that receipts and expenses from activities of a
corporate taxpayer can be segregated geographically.5 6 To determine
taxable income, a taxpayer must establish and maintain a separate
set of accounting records for business activities conducted within
the state. 57 Receipts and expenses are entered into the accounting
records according to traditional accounting rules." Theoretically,
the income reflected in the accounting records for a particular state
constitutes only income from activities conducted within that state.59 .
The records used in separate accounting are designed to record
the receipts and expenses of a single type of activity as a whole,
and are not designed to assign receipts and expenses to a particular
jurisdiction. 60 Consequently, a substantial number of intracompany
transactions 61 across jurisdictional boundaries may result in an
inaccurate measure of the income attributable to California. 62 Intracompany transactions present two problems for separate accounting. First, an accurate price may be difficult to establish. 63
Second, in the process of attempting to establish a fair price for
64
the transaction, intangible values may be overlooked.
1. Transfer Pricing:An Inaccurate Measurement for Unitary
Activities
One of the major weaknesses of separate accounting is the
inability to approximate fair market prices for goods and services
56.
57.

See Boren, supra note 6, at 486.
J. HELLERsrEw, supra note 9, at 323.

58.

Id. See infra note 66 (discussion of traditional accounting rules).

59. Boren, supra note 6, at 486.
60. Because the accounting records are organized geographically, each transaction is
recorded as if it is wholly associated with the state. No attempt is made to divide the income
between jurisdictions. See Boren, supra note 6, at 486.
61. Intracompany transactions involve exchanges of goods and services between divisions

and departments of one corporation or two or more corporations that are part of an affiliated
group of corporations. Comment, The Unitary Tax Method: Are the FactorsUsed by California
in the Determination of Unity Still Viable After ASARCO and Woolworth? 15 PAC. L.J. 109,

110 (1983).
62.

See Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 172 (1983).

63. See infra notes 65-79 and accompanying text (discussion of transfer pricing).
64. See infra notes 80-95 and accompanying text (discussion of intangible values).
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exchanged in internal transactions between activities of the same
business. 65 Traditional accounting rules66 require that objective in-

formation be used to record the value of transactions. 67 When

parties deal at arm's length, the information gathered about the

and is an accurate measure of the value of
transaction is objective
8
transaction.6
the
Intracompany transactions, however, are not based on arm's

length information.69 Instead, different segments of the same company attempt to approximate fair arm's length prices through the

use of "transfer prices." ' 70 Separate accounting enters the transfer
price as revenue in the accounting records of the seller and as an
expense in the records of the buyer. 71 To the extent possible, transfer

prices are based on objective outside market price data. 72 As the
operations of the various activities become more closely related
and interdependent, however, the availability of accurate market
price data is diminished.7 3 For example, vertically integrated activ-

ities, such as a manufacturer-retailer combination, are highly interdependent.7 4 In vertical integration, the activities of one segment

cannot be conducted without an exchange of product or services

65.' J. HELLRSTEN, supra note 9, at 367 (the author refers to this weakness as the
"Achilles heel" of separate accounting).
66. Accountants are required to follow "generally accepted accounting principles." See
CAL. Bus. & PROF. CODE § 5018 (Vest Supp. 1987) (requiring accountants to follow the
regulations of the California Board of Accountancy); CAL. ADnV. CODE tit. 16, §§ 5, 58.1,
.2, .3 (Apr. 1983) (regulation requiring accountants to follow generally accepted accounting
principles). "Generally accepted accounting principles incorporate the consensus at a particular
time as to which economic resources and obligations should be recorded as assets and liabilities
by financial accounting." 3 AMi. INST. CERT. PUB. AcCTs., PROi ssIONAL STANDAns, AcCOUNTING § 1026.01 (July 1, 1986) (footnote omitted). These principles have no single
authoritative source. They have evolved over years and through repeated use have become
generally accepted. H. SELLIN, ATrorEY's HANDBOOK OF ACCOUNTING § 1.04[4][d] (3d ed.
1986).
67. See W. Kiaso & J.WEYGANDT, INTERMEDIATE ACCOUNTING 38 (3d ed. 1980). The
objectivity principle is a basic tenet of accounting. The accountant feels that information
provided by objective and verifiable sources is more reliable. See id.
68. See id.
69. See Comment, supra note 61, at 109-10.
70. Id. A transfer price is the price charged by one segment of a business for a product
or service provided to another segment of the same organization. For example, a manufacturing
division will charge a retailing division a price for goods manufactured and transferred to the

retailing division for sale to customers. C.

HoeNGREN,

CosT ACCOUNTING:

A

MANAGERIAL

EMPipsis 634 (5th ed. 1982); J. HELIERSTEIN, supra note 9, at 325.
71. See C. HoRNGREN, supra note 70, at 634.
72. Id. at 634-35.
73. See id. at 636 (substitutes for market prices are not available because few markets
are perfectly competitive and no intermediate markets exist for the exact product or service in
question).
74. Id. at 638.
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with the other segment.75 In addition, a market price may not be
available because the product or service offered by one segment76
may be so unique to the taxpayer's business that no market exists.
Without objective market price information, the transfer price
must be artificially imposed on the transacting segments of the
business. 7 Although a variety of methods are available for the
calculation of an appropriate transfer price, 7 the fact remains that,
as a self-reported piece of information, the transfer price is unreliable as a true measure of the value of an intracompany transaction. With self-reported transfer prices, the corporate taxpayer has
the ability to adjust the transfer price
in such a way as to shift
79
jurisdictions.
taxing
between
income
In conclusion, transfer prices may be appropriate for determining
taxable income when market price information is readily available.
When intracompany transactions involve highly interdependent seg-

ments of the business, however, market price data is seldom available. Because diverse businesses by definition are not highly
interdependent, separate accounting will, in many circumstances, be
appropriate for diverse businesses.

75. See id.
76. See id. at 636.
77. In reality, independent market price information is seldom available. The business
must usually determine at what price the goods or services could have been sold in some fictional
market, or construct an artificial price by adding some amount of profit to the cost of the
goods or services transferred. J. HELLERsTE N, supra note 9, at 325. The transfer price method
is essentially the method used by the Internal Revenue Service in auditing the federal income
tax returns of multinational corporations. Taxpayers have argued that, under § 482 of the
Internal Revenue Code, the Internal Revenue Service regularly uses fair arm's length prices to
attribute income of multinational corporate taxpayers to the United States. Id. at 367; see 26
U.S.C.A. § 482 (West 1978); see also Treas. Reg. § 1.482-1 (1968).
78. Davies, Transfer Prices, in HANDBOOK OF MANAGEMENT AccouNTING 390, 395 (D.
Fanning ed. 1983).
79. Tannenwald, supra note 2, at 649, 649-50; see J. Hau.msEiN, supra note 9, at 443;
Cory, The Oil Companies' DisappearingProfits; A Case for the Unitary Method, 12 TAx
NoTEs 1137, 1138 (1981). For example, suppose one segment of an aerospace business makes
rocket engines in California and ships all of its product to an assembly plant in Florida.
Assume that Florida imposes a lower corporate income tax rate than California. If a centralized
management team sets the transfer price, the corporation will be tempted to set an artificially
low price for the engines. As a result, the income for the California manufacturing division
will be understated and the expenses of the Florida assembly division will be understated,
thereby overstating the income of the assembly division. Nevertheless, proponents of the
separate accounting method contend that manipulation of income under separate accounting
is a myth. Essentially they argue that managers, whose performance is probably measured by
profit, will insist on arm's length prices. In addition, because of the relatively low state
corporate income tax rates, corporations will not go to the trouble to manipulate income. See
generally Taggert, Arm's Length Pricing and the Unitary Method, I1 TAx NoTEs 177 (1980).
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2.

Intangible Exchanges: The Difficulty of Measurement

The second major weakness of separate accounting as a method
of calculating income attributable to California is that it fails to
accurately measure the value of transfers other than goods and
services. 0 Thus, although a business is able to approximate a true
arm's length price for goods and services, separate accounting may
still fail to measure intangible values associated with the unique
relationships between the various segments of the taxpayer's business. 8 The use of transfer prices that are comparable to fair market
prices may fail to account for the intangible value of interdependence
82
and integration between the different types of business activities.
For example, when corporate activities are vertically integrated, the
total profits of the corporation are significantly greater than the sum
of the profits that would be earned if the individual components
operated separately.83 Interdependence can result in reduced costs for
selling and advertising and the reduction of other administrative
84
overhead.
Intangible values may also arise when the activities are diverse in
nature. For example, diverse segments of a taxpayer's business may
be "complementary." Activities are complementary when the products and services of one segment create a market for the products
and services of another segment of the same organization. 85 In the
Appeal of Saga Corp. ,86 the State Board of Equalization found that
the activities of a management company and an affiliated food service
company were complementary rather than separate and distinct activities. 87 The management company was primarily involved in the

80. See Tannenwald, supra note 2, at 650; see also J. HELLERSTEIN, supra note 9, at 327,
368. The United States Supreme Court emphasized the importance of being able to measure
flows of value between the activities and not necessarily flows of goods and services. Container
Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 178 (1983).
81. McClure, OperationalInterdependence Is Not the Appropriate "Bright Line Test" of
a Unitary Business-At Least, Not Now, 18 TAx NoTs 107, 108 (1983) (the author focuses
on "interdependent demand and technological spillover between affiliated firms").
82. Tannenwald, supra note 2, at 650; see J. HELLERSTEiN, supra note 9, at 368.
83. Tannenwald, supra note 2, at 650.

84.

See id.

85. See C. HORNGR N, supra note 70, at 630. When activities are complementary, they
contribute not only to the success of the corporation but also to the success of the other

activities. Id.
86.
87.

St. Tax Cas. Rep. (CCH)
Id.

400-261 (Cal. St. Bd. Equal. 1982).
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design, development, financing, and management of off-campus student housing.88 At each dormitory, the food service company provided
all food services for the residents. Every new dormitory developed
by the management company created a new demand for food services.89 By using separate accounting the taxpayer failed to reflect the
intangible value of the complementary relationship between the segments.10 Although the market value of the food services may have
been readily available, the Board found the activities too intertwined
to be labeled separate and distinct, and required the taxpayer to
apportion the income of the two segments. 91

Other activities and relationships have been identified as likely to
create intangible values unrecognized by separate accounting. For
example, shared technical expertise creates a flow of value between
activities that may not be measured by separate accounting. 92 Likewise, the value of a centralized management team is often difficult
94
to measure. 93 Further, the sharing of goodwill and brand loyalty
are transfers that separate accounting may be unable to measure. 95
Without measurement of these valuable income-earning transfers,
income will be misstated.
Separate accounting does not accurately attribute income to California when arm's length information is not available or when the
intangible value of unique relationships between various segments of
the taxpayer's business is not reflected in separate accounting records.
Businesses susceptible to either of these problems should be regarded

88.

Id.

89.

Id. A complementary type relationship was also present in a State Board of Equali-

zation decision where an equipment wholesaler supplied all the equipment needed in all new
buildings developed by an affiliated construction company. Appeal of A. Epstein & Sons,
Inc., St. Tax Cas. Rep. (CCH) 400-971 (Cal. St. Bd. Equal. 1984).
90. Appeal of Saga Corp., St. Tax Cas. Rep. (CCH) 400-261 (Cal. St. Bd. Equal. 1982)
(the State Board of Equalization found the taxpayer's activities unitary and required apportionment).
91. Id.
92. See Appeal of Atlas Hotels, Inc., St. Tax Cas. Rep. (CCH)
401-014 (Cal. St. Bd.

Equal. 1985). See infra notes 250-54 (discussion of shared expertise).
93. McClure, supra note 81, at 108. Determining the value of a centralized management
team is the most controversial topic in the discussion of the unitary business concept. See
infra notes 221-43 and accompanying text (discussion of centralized executive force).
94. Brand loyalty 'is the preference consumers have for a particular brand name of
products. E.J. McCAR H & S. Smpo, BAsic MARKETIG 339 (3d ed. 1983). For example,

Honda manufactures and sells autmobiles, motorcycles, lawn mowers, and generators. Although
the products are very different, some consumers will prefer to buy a Honda generator over

some other brand simply because Honda is a reputable manufacturer of motorcycles. See infra
notes 244-49 (discussion of common marketing scheme).
95.
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as "unitary" and, therefore, should use the statutory apportionment
formula to attribute income to California.
B.

Statutory Apportionment Formula

The use of the apportionment method is required when separate
accounting fails to accurately measure the income attributable to
California.9 6 Apportionment also prevents corporate taxpayers from
manipulating taxable income for California through the use of transfer prices.9 7 Although the use of apportionment as an income determination method is based on the inaccuracy of separate accounting,
the apportionment formula is not a precise method of measuring
taxable income. 9 Courts have been satisfied with an "honest effort"
at a "rough approximation" of the income attributable to California. 99 In upholding the constitutionality of apportionment, the United
States Supreme Court recently noted the Court's long history of
acceptance of apportionment as a practical method of deriving taxable
income and the widespread use of apportionment among the states.' °°
The elements of the apportionment formula are outlined by statute
in three steps.10' In the first step, the corporate taxpayer uses the

96. See Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 164-65 (1983).
97. See Mohan, The Unitary Concept Today, 5 J. ST. TAx'N 57, 64 (1986) (identified as
a strength of apportionment).
98. Id. at 57. The Supreme Court has noted the inaccuracies inherent in both methods.
Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 182 (1983). Apportionment
is often the only reasonable and practical way in which a state may calculate the income on
which it may levy and collect a tax. Handlery v. Franchise Tax Bd., 26 Cal. App. 3d 970,
974, 103 Cal. Rptr. 465, 468 (1972). "The fairness of applying the formula apportionment
method must be evaluated in practical terms." Container Corp. of America v. Franchise Tax
Bd., 117 Cal. App. 3d 988, 1004, 173 Cal. Rptr. 121, 131 (1981), aff'd, 463 U.S. 159 (1983).
99. Exxon Corp. v. Department of Revenue, 447 U.S. 207, 223 (1980); Moorman Mfg.
Co. v. Bair, 437 U.S. 267, 273 (1978); Anaconda Co. v. Franchise Tax Bd., 130 Cal. App.
3d 15, 33, 181 Cal. Rptr. 640, 651 (1982) (quoting El Dorado Oil Works v. McColgan, 34
Cal. 2d 731, 741, 215 P.2d 4, 10 (1950)). Any income determination method "must be more
or less arbitrary and ficticious." El Dorado 011, 34 Cal. 2d at 741, 215 P.2d at 10 (quoting
Gorham Mfg. Co. v. Travis, 274 F. 975, 978 (1921)).
100. Container,463 U.S. at 170. The three part formula used in California has been upheld
repeatedly. Keesling & Warren, California's Uniform Division of Income for Tax Purposes
Act-Part II, 15 UCLA L. REv. 655, 655 (1968); see John Deere Plow Co. v. Franchise Tax
Bd., 38 Cal. 2d 214, 238 P.2d 569 (1951), appeal dismissed, 343 U.S. 939 (1952); El Dorado
Oil Works v. McColgan, 34 Cal. 2d 731, 215 P.2d 4 (1950), appeal dismissed, 340 U.S. 801
(1950); Edison Cal. Stores, Inc. v. McColgan, 30 Cal. 2d 472, 183 P.2d 16 (1947); Butler
Bros. v. McColgan, 17 Cal. 2d 664, 111 P.2d 334 (1941), aff'd, 315 U.S. 501 (1942).
101. CAL. REv. & TAx. CODE §§ 25129-25136 (West 1979); CAL. ArnN. CODE tit. 18, §§
25128-25136 (Mar. 1985) (administrative definitions of the elements of the formula). Other
formulae are provided by the Franchise Tax Board for partnerships and certain specialized
industries. CAL. ADmIN. CODE tit. 18, §§ 25137-1 (Mar. 1985) (partnerships), 25137-2 (Mar.
1985) (construction contractors), 25137-3 (Mar. 1985) (franchisors), 25137-4 (Mar. 1985) (banks
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formal accounting systems of the various segments to determine the
income derived from all activities in all jurisdictions.0 2 The second
step involves the calculation of a fraction representing the portion
of the total income of the corporation to be apportioned to California. 10 3 Finally, the total income of the corporation is multiplied by
the fraction to arrive at the taxable income for California.',"
The corporate taxpayer uses a statutory formula in the second step
of the process of apportionment. 0 5 The formula is comprised of
three equally weighted parts. The three parts of the formula are the
ratio of sales in California to sales everywhere,' 0 6 the ratio of the
average value of property in California to the average value of
property everywhere, 0 7 and the ratio of payroll in California to
payroll everywhere. 08 After a separate fraction is calculated for each
part of the formula, the three fractions are added together and
divided by three.' °9 This average of the three fractions, known as the
apportionment factor, is then multiplied by the total business income
0
of the corporate taxpayer."
For example, suppose the total income of Corporation X is $2.5
million. In addition, assume Corporation X does business in both
California and New York. Finally, assume sales, property, and
payroll for California, and for California and New York, are as
follows:

Sales
Property
Payroll

California
$10.0M
$ .5M
$ 3.OM

Total
$20.OM
$ 2.OM
$ 4.OM

Fraction
.50
.25
.75

and financial corporations), 25137-5 (Mar. 1985) (commercial fishing), 25137-7 (Mar. 1985)
(air transportation), 25137-8 (Jan. 1987) (motion picture and television film producers and

television networks). Unofficial "interim"

formulae are also available for other industries.

FkAs. TAx BD., Urimoum DvisIoN oF INCOME FOR TAX PtumosFS ACT MANUAL, § 1010 (Sept.
1984) (trucking, freight forwarding, etc.).
102. See CAL. R . & TAX. CODE § 25128 (West 1979).
103. Id.
104. Id.

105.

See id. (setting forth the formula).

106. Id. § 25134 (West 1979); CAL. ArmiN.
istrative definition of sales).

CODE tit. 18, §§ 25134-25136 (1986) (admin-

107. CAL. REv. & TAx. CODE §§ 25129-25131 (West 1979); CAL. ADMIN. CODE tit. 18, 99
25129-25131 (1986)
108. CAL. R'V.
25132-25133 (Mar.
109. CAL. Ry.
110. Id.
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The apportionment factor is equal to the sum of the fractions divided
by three, or
.50 + .25 + .75
= .50

3

A fraction of 50% of the total business income of Corporation X is
apportioned to California. Therefore, the business income attributed
to California activities is $2.5M multiplied by 50%, or $1.25M.
Although the apportionment method provides only a rough approximation of the income attributable to California, the method is
widely accepted as a practical solution to the income measurement
problems of multijurisdictional corporate taxpayers. The use of the
apportionment method, however, is appropriate only if the California
activities of the taxpayers are considered an inseparable part of a
unitary business. The first stage of the income determination analysis
must be the application of the unitary business concept.
THE UNITARY BusnqEss CONCEPT
The apportionment method is based on the idea that the source
of business income cannot be isolated geographically."1 Therefore,
all the segments of a corporate taxpayer are treated as a single
income-earning unit.12 According to the United States Supreme Court,
a corporate taxpayer should be treated as a single "unitary" business
when, under the circumstances, separate accounting would result in
manipulation or imprecise calculation of income attributable to the
state." 3 Before California taxable income is calculated, the unitary
business concept must be applied to the various segments of the
taxpayer's business to characterize the activities of the business as

111.
112.

Moorman Mfg. Co. v. Bair, 437 U.S. 267, 273 (1978).
Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 165 (1983).

113.

Id. at 164. See Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425, 438-39

(1980) (although separate accounting purports to isolate income geographically, it "may fail

to account for contributions to income resulting from functional integration, centralization of
management, and economies of scale").
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either unitary or nonunitary.14 The unitary business concept is central
to the choice of income determination methods and to the measurement of business income attributable to California.
The unitary nature of the activities of some corporate taxpayers is
readily apparent. Segments of a taxpayer that are in the same line
of business typically are considered unitary because the activities are
interdependent and inseparable." 5 A chain of retail stores, for example, may rely not only upon centralized purchasing and distribution
but also a common, nationally recognized name. Because these
activities are so intertwined, it is difficult to attribute portions of the
income from all activities to particular taxing jurisdictions.
Unity is even more apparent in vertically integrated segments that
rely solely on the transfer of some product from one segment to
another segment. In Chase Brass & Copper Co. v. Franchise Tax
Board,"6 the California Court of Appeal held Chase, a manufacturer
of brass and copper products, to be in unity with Kennecott, an
affiliated corporation. 1 7 Kennecott was in the business of extracting,
refining and selling copper to Chase Brass for use in the manufacture
of the copper products." 8 The activities of Kennecott were inseparably
linked to the activities of Chase Brass through the transfer of the
copper." 9 Assigning all income from the ultimate sale of the copper
products to Chase Brass was inappropriate because both segments
contributed something to the sale. 120 A portion of the profit had to
be assigned to Kennecott, the supplier of the copper.' 2' Because of
the activities of the two affiliated corporations, the court held that
Chase Brass and Kennecott comprised a single unitary business and
22
required the two corporations to apportion their combined income.
114. See Neumann, Corporations with Foreign Affiliates., An Analytical Approach to
Avoiding the Unitary Tax, 5 J.L. & Coi. 181, 198-99 (1985). The application of the unitary

business concept is the starting point in the analysis of virtually every apportionment case. J.
HELRsTEiII, supra note 9, at 412.
115. See Butler Bros. v. McColgan, 315 U.S. 501 (1942) (seven wholesale houses were

totally dependent upon a central purchasing department and distribution center).
116.

10 Cal. App. 3d 496, 95 Cal. Rptr. 805 (1970).

117. Id. at 506, 95 Cal. Rptr. at 810.
118.
119.

Id. at 501, 95 Cal. Rptr. at 807.
Id. at 506, 95 Cal. Rptr. at 810 (centralized policy setting also contributed to the

finding of unity).
120.

Each of the corporations kept a separate set of accounting records and calculated

income for each corporation based on the intracompany sale of the copper. Id. at 503, 95
Cal. Rptr. at 808.
121. See El Dorado Oil Works v. McColgan, 34 Cal. 2d 731, 741, 215 P.2d 4, 10 (1950).
"No method of allocation can precisely determine the exact amount of income attributable
... to any given part of a series of business transactions ... ." Id. at 741, 215 P.2d at 10.
122. Chase Brass & Copper, 10 Cal. App. 3d at 506, 95 Cal. Rptr. at 810.
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The interaction between the two corporations made it impossible for
the court to attribute a portion of the income to California through
the use of separate accounting. 123
Unlike segments that are in the same line of business or are
vertically integrated, the activities of diverse business are not easily
characterized as unitary or nonunitary. The various segments of a
diverse business ordinarily are not linked together by vital, centralized
departments or transferred products.'2 When diverse business activities lack these close relationships, the value of transactions between
segments of the business can be accurately measured and reflected
through the use of transfer prices. In addition, intangible values will
not exist in the absence of close relationships between the various
segments. Finally, each diverse type of activity conducted by a
segment usually involves technical expertise that is unique to that
segment.'2 As a result, the various segments of a diverse business
seldom share technical expertise. 12 6
The fact that a corporate taxpayer is engaged in diverse business
activities, however, does not preclude a finding that the activities are
unitary. 27 When a taxpayer is engaged in activities that are not in
the same line of business and are not vertically integrated, the courts

123. Id. at 500, 95 Cal. Rptr. at 806 (Chase Brass had always used the apportionment
method for its own activities within and without California, but the court's decision forced
Chase to include the income and apportionment factors of Kennecott in its apportionment
calculations).
124. See Appeal of Berry Enters., St. Tax Cas. Rep. (CCH) 401-267 (Cal. St. Bd. Equal.
1986) (the Board notes that in the absence of vertical or horizontal integration, relationships
labeled "unitary factors" must be scrutinized).
125. See, e.g., Appeal of J.B. Torrance, Inc., St. Tax Cas. Rep. (CCH) 401-071 (Cal.
St. Bd. Equal. 1985) (mobile home parks and cattle ranch); Appeal of C.H. Stuart, Inc., St.
Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd. Equal. 1984) (importing furniture, manufacturing
furniture, and manufacturing boats); Appeal of P & M Lumber Prods., Inc., St. Tax Cas.
Rep. (CCH) 400-902 (Cal. St. Bd. Equal. 1984) (wood products and cattle ranching); Appeal
of Dynamic Speaker Corp., St. Tax Cas. Rep. (CCH) 400-886 (Cal. St. Bd. Equal. 1984)
(sound equipment, agricultural chemicals, mobile homes, and meat packing); Appeal of MoleRichardson Co., St. Tax Cas. Rep. (CCH) 400-652 (Cal. St. Bd. Equal. 1983) (lighting
equipment, farming and ranching, and insurance sales).
126. See Appeal of Mole-Richardson Co., St. Tax Cas. Rep. (CCH) 400-652 (Cal. St.
Bd. Equal. 1983). According to the State Board of Equalization, the management of the
individual problems of the various diverse segments does nothing to integrate the segments
into a single unitary business. Id.
127. See, e.g., Appeal of Powerine Oil Co., St. Tax Cas. Rep. (CCH) 401-119 (Cal. St.
Bd. Equal. 1985) (oil exploration and copper mining); Appeal of Atlas Hotels, Inc., St. Tax
Cas. Rep. (CCH) 401-014 (Cal. St. Bd. Equal. 1985) (hotels and fast food restaurants);
Appeal of A. Epstein & Sons, Inc., St. Tax Cas. Rep. (CCH) 400-971 (Cal. St. Bd. Equal.
1984) (architectural design, commercial construction, and equipment wholesaling); Appeal of
400-424 (Cal. St. Bd. Equal.
Pittsburg-Des Moines Steel Co., St. Tax Cas. Rep. (CCH)
1983) (steel fabrication and commercial construction); Appeal of Wynn Oil Co., St. Tax Cas.
Rep. (CCH) 206-308 (Cal. St. Bd. Equal. 1980) (petrochemicals and.student housing).
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and administrative agencies scrutinize unitary factors to determine
whether the relationships between the segments constitute a unitary
business.In The presence of a sufficient number of these unitary
factors will indicate to the court or administrative agency that the
activities comprise a single unitary business even though the activities
are diverse.
Recently, the State Board of Equalization reversed the finding of
the Franchise Tax Board and held the activities of hotel management
and fast food restaurant management to be unitary. 2 9 In the Appeal
of Atlas Hotels, Inc.,130 a parent corporation had two wholly owned
subsidiary corporations. One subsidiary owned several fast food
restaurants in California and the other subsidiary operated several
hotels in California and Arizona. All major management decisons
concerning the operations of both subsidiaries were made by a
centralized management team. Further, the centralized management
team had experience in both the hotel industry and the restaurant
industry. Many functions such as purchasing, accounting, and legal
services were centralized in the parent corporation. Finally, funds
used in the restaurant operations were loaned between the hotel
operations and the restaurant operations. Although the operations
of the two subsidiaries were distinctly different, the Board held that
there was substantial evidence of unity between the basic operations
of the two companies. 3 ' The control exercised over the operations
of the subsidiaries by the central management team and the dependency of the subsidiaries upon the expertise of the central management
team convinced the Board that the activities constituted a single
32
unitary business.
Same line of business activities and vertically integrated activities
fall well within the unitary business concept. Segments of a diverse
business, however, do not exhibit the close relationships that are
evident in same line of business cases and vertically integrated activities. As a result, diverse business activities are not easily characterized
as unitary or nonunitary. Therefore, the process of characterizing
128. Appeal of Berry Enters., St. Tax Cas. Rep. (CCH)
401-267 (Cal. St. Bd. Equal.
1986). Mohan, supra note 97, at 63 (what constitutes a unitary business depends upon the
subjective judgment of state court judges who scrutinize the facts).
129. Appeal of Atlas Hotels, Inc., St. Tax Cas. Rep. (CCH) 401-014 (Cal. St. Bd. Equal.

1985).
130. Id.
131. Id.
132. Id.
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diverse business activities requires a careful examination of the actual

relationships that exist between various segments of a diverse business.
Judicial Definitions of a Unitary Business

A.

Although established over sixty years ago, the unitary business

concept remains complex and controversial.133 The judicial roots of
the unitary business concept can be traced to the "unit rule" used

in late nineteenth century decisions concerning the taxation of railroads and telegraph companies.13 4 Courts began to apply the doctrine
to the taxation of income from interstate business activities in the

1920s.135 Despite the long history of the concept, a unitary business
is still not clearly defined.
Recently, the United States Supreme Court refused to adopt a

bright line test for unity.136 Indeed, a precise definition may be
impossible to create considering the large variety of business com-

binations that exist. 17 Some general guidelines are needed, however,
to determine whether the activities of the various diverse business

segments constitute inseparable parts of a larger business. Both
California courts and the United States Supreme Court have devel-

oped generalized tests for unity.
1.

CaliforniaDefinitions of a Unitary Business

California traditionally has used two tests to determine whether
business activities are unitary or nonunitary.138 These tests are known
as the "three unities test' '1 39 and the "contribution and dependency

133. See Dexter, The Unitary Concept in State Income Taxation of Multistate-Multinational Businesses, 10 URB. LAW. 181, 181 (1978).
134. See Pittsburg C.C. & St. L. Ry. v. Backus, 154 U.S. 421 (1894); Western Union Tel.
Co. v. Massachusetts, 125 U.S. 530 (1888); State R.R. Tax Cases, 92 U.S. 575 (1875). See
supra note 9 (discussion of the unit rule).
135. See Bass, Ratcliff & Gretton, Ltd. v. State Tax Comm'n, 266 U.S. 271 (1924) (Englishbased brewery that brewed ale in England and distributed it in the United States through sales
offices in New York and Chicago); Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113
(1920) (foreign corporation distributed goods that had been manufactured in Connecticut to
customers in all 50 states).
136. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 166 (1983).
137. See Mohan, supra note 97, at 57 (the terms "unitary" or "unitary business" have
been used to describe many different types of business combinations).
401-267 (Cal. St. Bd. Equal.
138. Appeal of Berry Enters., St. Tax Cas. Rep. (CCH)
1986).
139. See infra notes 142-51 and accompanying text (discussion of the three unities test).
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test."' ' 140 Business activities41 can be characterized as unitary if either
of the two tests are met.'
a. The Three Unities Test
According to the California Supreme Court in Butler Brothers v.
McColgan,'42 when the segments of a corporation are linked together
by unity of "ownership," unity of "operation," and unity of "use,"
the activities are characterized as unitary.4 3 Unity of ownership is
present if the corporate taxpayer obtains sufficient percentage of
ownership of the activities of the business.' 4 Unity of operation is
evidenced by the existence of centralized departments such as purchasing, accounting, and legal services. 45 Unity of use exists when
the business uses a centralized management team and a common
system of operation.Y6 The business activities will be characterized
47
as unitary only when all three unities are present.
Commentators have criticized the ambiguity of the three unities
test.' 4'

The California Court of Appeal has noted that the

terms "operations" and "use" are not clearly distinguishable. 149 As
stated by one author, the terms are "clumsy" and should not be

140. See infra notes 152-62 and accompanying text (discussion of the contribution and
dependency test).
141. Appeal of Berry Enters., Inc., St. Tax Cas. Rep. (CCH)
401-267 (Cal. St. Bd.
Equal. 1986).
142. 17 Cal. 2d 664, 111 P.2d 334 (1941), aff'd, 315 U.S. 501 (1942).
143. Id. at 678, 111 P.2d at 341.
144. See Mohan, supra note 97, at 60. Of course, the ownership requirement is met
automatically in the case of a single entity. J. HELLERSTE N, supra note 9, at 401. If the
activities involve two corporate entities, the ownership requirement is met only if over 50%
of the stock of one corporation is owned by the other corporation. Appeal of Douglas
Furniture, Inc., St. Tax Cas. Rep. (CCH)
400-646 (Cal. St. Bd. Equal. 1984). Several
controversial issues surround the ownership requirement. Those issues, however, are beyond
the scope of this comment. See J. HLLERSTEN, supra note 9, at 421-23 (discussion of the
control requirement). Throughout this comment, unity of ownership will be assumed to exist.
145. Butler Bros., 17 Cal. 2d at 678, 111 P.2d at 341; Chase Brass & Copper Co. v.
Franchise Tax Bd., 10 Cal. App. 3d 496, 502-03, 95 Cal. Rptr. 805, 808-09 (1970).
146. Butler Bros., 17 Cal. 2d at 678, 111 P.2d at 341; Chase Brass & Copper, 10 Cal.
App. 3d at 504-05, 95 Cal. Rptr. at 809-10 (discussion of centralized management and
intracompany product flow).
147. See Chase Brass & Copper, 10 Cal. App. 3d at 502, 95 Cal. Rptr. at 808.
148. Keesling & Warren, The Unitary Concept, supra note 6, at 47-48; Note, Taxation:
Allocation of Income of an Interstate Business Under the California Franchise Tax: The
Unitary Business, 52 CAns. L. REv. 430, 437 (1964); see Boren, supra note 6, at 494.
149. Chase Brass & Copper, 10 Cal. App. 3d at 502, 95 Cal. Rptr. at 808; see NoTE, supra
note 148, at 436 (referring to the terms as indistinguishable). See also Chase Brass & Copper,
10 Cal. App. 3d at 502, 95 Cal. Rptr. at 808 ("not a clear demarcation between what is 'operation' and what is 'use'); Note, supra note 148, at 436 (referring to the terms as indistinguishable).
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unities
used. 50 Despite the confusion regarding the terms, the three
151
unity.
for
test
a
as
California
in
used
test is still widely
The Contribution and Dependency Test
The "contribution and dependency test" for unity emerged in
Edison California Stores, Inc. v. McColgan152 and is the only test
for unity that has been adopted by the Franchise Tax Board as a
regulation.5 3 Under the contribution and dependency test, the activities of the corporate taxpayer within California are examined to
determine the extent the activities "contribute to" or "depend upon"
the corporate activities outside California.154 Because the contribution
and dependency test is so general, application of the test is rather
subjective. 5
Contribution and dependency are more common in same line of
business activities and vertically integrated activities. Same line of
business activities usually depend upon centralized services such as
central purchasing departments and distribution centers.' 56 Vertically
integrated activities depend upon or contribute to a flow of products
from one segment of the business to another.157 These connections
simplify the application of the contribution and dependency test for
b.

150. J. HaaaasEiN, supra note 9, at 401.
151. For decisions using both tests see Honolulu Oil Corp. v. Franchise Tax Bd., 60 Cal.
2d 417, 386 P.2d 40, 34 Cal. Rptr. 552 (1963); Superior Oil Co. v. Franchise Tax Bd., 60
Cal. 2d 406, 386 P.2d 33, 34 Cal. Rptr. 545 (1963); John Deere Plow Co. v. Franchise Tax
Bd., 38 Cal. 2d 214, 238 P.2d 569 (1951), appeal dismissed, 343 U.S. 939 (1952); Edison Cal.
Stores, Inc. v. McColgan, 30 Cal. 2d 472, 183 P.2d 16 (1947); Anaconda Co. v. Franchise
Tax Bd., 130 Cal. App. 3d 15, 181 Cal. Rptr. 640 (1982); Container Corp. of America v.
Franchise Tax Bd., 117 Cal. App. 3d 988, 173 Cal. Rptr. 121 (1981), aff'd, 463 U.S. 159 (1983).
152. 30 Cal. 2d 472, 183 P.2d 16 (1947).
153. CAL. ADmN. CODE tit. 18, § 25120(b) (Feb. 1987) provides in pertinent part:
The determination of whether the activities of the taxpayer constitute a single trade
or business or more than one trade or business will turn on the facts in each case.
In general, the activities of the taxpayer will be considered a single business if there
is evidence to indicate that the segments under consideration are integrated with,
dependent upon or contribute to each other and the operations of the taxpayer as
a whole.
Id. (emphasis added).
154. Edison Cal. Stores, Inc. v. McColgan, 30 Cal. 2d 472, 481, 183 P.2d 16, 21 (1947).
155. Mohan, supra note 97, at 57-58, 62-63 (judges must depend upon their subjective
judgment in examining the facts of each case).
156. See, e.g., Butler Bros. v. McColgan, 17 Cal. 2d 664, I11 P.2d 334 (1941), aff'd, 315
U.S. 501 (1942) (seven wholesale houses depended upon a central purchasing department and
distribution center).
157. See, e.g., Chase Brass & Copper Co. v. Franchise Tax Bd., 10 Cal. App. 3d 496, 95
Cal. Rptr. 805 (1970) (copper smelting and finishing segments of the business depended upon
purchases of unrefined copper from company owned mines).
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same line of business activities and vertically integrated activities.'5 8

Contribution and dependency between the segments of a diverse
business is more difficult to find. 5 9 Typically, the diverse activities
of one segment are independent of the activities of the other segments

of the business. 160 The relationships between the segments of a diverse
business must be carefully examined to determine whether the activities are truly separate and distinct or whether the various segments
are part of a larger business.16 ' Unfortunately, because of the sub-

jective nature of the test, the contribution and dependency test offers
few practical guidelines for the characterization of activities as either
unitary or nonunitary. 162
2.

United States Supreme Court Definitions of a Unitary

Business

The United States Supreme Court began setting the limits of the
unitary business concept with Mobil Oil Corp. v. Commissioner of
Taxes. 63 In decisions that have followed, the Court has used neither
the three unities test nor the contribution and dependency test.'6

Instead, the Court has held that the existence of unity is evidenced
by functionally integrated activities,'

65

economies of scale, 6 6 and

158. Appeal of Berry Enters., St. Tax Cas. Rep. (CCH)
401-267 (Cal. St. Bd. Equal.
1986) ("benefits to the [unitary] group from certain basic connections are usually readily
apparent").
159. See id.
160. See, e.g., Appeal of J.B. Torrance, Inc., St. Tax Cas. Rep. (CCH)
401-071 (Cal.
St. Bd. Equal. 1985) (mobilehome parks and cattle ranching).
161. See, e.g., Appeal of Specialty Restaurants Corp., St. Tax Cas. Rep. (CCH) 401414 (Cal. St. Bd. Equal. 1986) (restaurants and vintage aircraft); Appeal of Bredero Cal.,
Inc., St. Tax Cas. Rep. (CCH)
401-328 (Cal. St. Bd. Equal. 1986) ("consulting" and
construction materials); Appeal of W.K. Equip. Co., St. Tax Cas. Rep. (CCH)
401-152
(Cal. St. Bd. Equal. 1985) (construction equipment and oil drilling venture); Appeal of P &
M Lumber Prods., Inc., St. Tax Cas. Rep. (CCH) 400-902 (Cal. St. Bd. Equal. 1984) (wood
products and cattle ranching); Appeal of Dynamic Speaker Corp., St. Tax Cas. Rep. (CCH)
400-886 (Cal. St. Bd. Equal. 1984) (sound equipment, agricultural chemicals, mobile homes,
and meat packing).
162. J. HIaEaasTmm, supra note 9, at 394. At least two authors feel that the contribution
and dependency test is an improvement over the three unities test. Keesling & Warren, The
Unitary Concept, supra note 6, at 48.
163. 445 U.S. 425 (1980) (Mobil engaged in exploration, production, refining and manufacturing, transportation and distribution, and sale of petroleum and petroleum products).
164. See generally Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159 (1983);
F.W. Woolworth Co. v. Taxation & Revenue Dep't, 458 U.S. 354 (1982); Exxon Corp. v.
Department of Revenue, 447 U.S. 207 (1980). By failing to mention either test, the Court may
have indicated a rejection of the tests. J. Huaasx-sN, supra note 9, at 427.
165. See infra notes 174-79 and accompanying text (definition of functional integration).
166. Mobil, 445 U.S. at 438 (citing Butler Bros. v. McColgan, 315 U.S. 501, 508-09 (1942)).
In Butler Bros., volume purchases by a centralized purchasing department resulted in lower
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centralized management. 167 Another dimension was added to the test

in Container Corp. of America v. Franchise Tax Board. 68 According

of the
to the Court, a "flow of value"' 6 9 between the activities
70

business is required for a constitutional finding of unity.

The power of the Supreme Court to formulate a definition of the
unitary business concept stems from constitutional challenges to
apportionment.17 ' Under the due process clause and the commerce
clause, the Court has held that apportionment as an income deter-

mination method is not permitted unless the activities conducted
within the state are part of a unitary business. 172 Therefore, in judging

the constitutionality of state tax apportionments, the Court considers
1 73
the unitary business concept as the "linchpin of apportionability.'
The existence of "functional integration" is one of the standards

used by the Court to find unity. A business is functionally integrated
when interaction between the income-earning activities of the business

is coordinated by a centralized management team. 7 4 In Exxon Corp.
v.

Wisconsin Department of Revenue,175 the

"functional

prices than would have been acquired by the separate wholesale houses. The lower prices
resulted in cost savings and higher profits that were not specifically identifiable with any
particular wholesale house. Butler Bros., 315 U.S. at 508.
167. See infra notes 221-43 and accompanying text (discussion of centralized management).
168. 463 U.S. 159, 178 (1983).
169. The rather vague concept of "flow of value" was not defined by the Court. The
Court, however, is apparently focusing on a flow between segments of such intangibles as
sharing of technical expertise. See Mohan, supra note 97, at 63.
170. Container,463 U.S. at 178. Because the flow test is so imprecise, its practical usefulness
in finding the existence of unity is very limited. Mohan, supra note 97, at 63.
171. See J. Htnurasmm, supra note 9, at 412. The Container Court took note of the
repeated constitutional challenges to the unitary business concept and apportionment. Container, 463 U.S. at 163-64 (citing ASARCO, Inc. v. Idaho St. Tax Comm'n, 458 U.S. 307
(1982); F.W. Woolworth Co. v. New Mexico Taxation & Revenue Dep't, 458 U.S. 354 (1982);
Exxon Corp. v. Department of Revenue, 447 U.S. 207 (1980); Mobil Oil Corp. v. Commissioner
of Taxes, 445 U.S. 425 (1980); Moorman Mfg. Co. v. Bair, 437 U.S. 267 (1978); General
Motors Corp. v. Washington, 377 U.S. 436 (1964); Butler Bros. v. McColgan, 315 U.S. 501
(1942); Bass, Ratcliff & Gretton, Ltd. v. State Tax Comm'n, 266 U.S. 271 (1924); Underwood
Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920)).
172. See Container, 463 U.S. at 165-66; ASARCO, Inc. v. Idaho State Tax Comm'n, 458
U.S. 307, 316 (1982); F.W. Woolworth, 458 U.S. at 371; Mobil, 445 U.S. at 441-42. States
are prohibited from taxing the income generated in interstate commerce unless (1) some
minimal connection can be found between the activities of the taxpayer and the state, and (2)
the income attributed to the state bears a rational relationship to the activities conducted in
the state by the taxpayer. See Comment, supra note 61, at 125-37 (discussion of the constitutionality of the unitary business concept). Applying the unitary business concept to find
whether or not the activities of the taxpayer within and without the state are connected through
unity satisfies the first element of the United States Supreme Court test.
173. Mobil, 445 U.S. at 439.
174. See Exxon Corp. v. Department of Revenue, 447 U.S. 207, 212 (1980).
175. 447 U.S. 207 (1980).
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departments' ' 176 were operated as independent businesses. 177 Despite
the independence of the functional departments, the Court found
that all the departments benefitted from "an umbrella of centralized
management and controlled interaction.' ' 78 Under this umbrella, the
Court held that the various departments formed a single unitary
business. 179
B.

The Factors Approach to the Unitary Business Concept

The process of characterizing diverse business activities as either
unitary or nonunitary requires a clear definition of the unitary
business concept. Unfortunately, current judicial definitions describe
the essence of the unitary business concept but do not provide
corporate taxpayers and tax administrators with clear guidelines for
determining the character of business activities.180 The California tests
and the United States Supreme Court tests merely label the types of
relationships which must exist between the activities of the different
segments.' 8' The tests do not facilitate a precise answer once specific
relationships are identified.'1 In other words, the taxpayer or tax
administrator may apply the judicial definitions and still not know
whether the segments form a unitary or nonunitary business.
An examination of those factors present in a business held to be
unitary or nonunitary is a practical approach to the problem of
characterizing business activities. 83 Under the factors approach, specific relationships between segments of the taxpayer are compared to
unitary factors from prior cases. 18 A court determines whether a
unitary business exists and requires apportionment if the comparisons

176. In Exxon, the "functional departments" were: Exploration and Production, Refining,
Marketing, Marine, Coal Shale Oil, Minerals, and Land Management. Id. at 212.

177. Id. Each functional department was operated as a separate investment center and a

profit was determined for each department. A separate management team was responsible for
each department. Id.
178. Id. Cf.F.W. Woolworth Co. v. New Mexico Taxation & Revenue Dep't, 458 U.S.
354, 365-66 (1982). No phase of the subsidiaries' operations was integrated with the operations

of the parent corporation. "Each subsidiary functions autonomously and independently of the

parent." Id. at 365.
179. Exxon, 447 U.S. at 212.
180. See Boren, supra note 6, at 496 (the judicial tests of Butler Bros. and Edison "have
proven inadequate"); J. Hellerstein, supra note 9, at 393 (generalized definitions offer little

practical guidance).
181. See Boren, supra note 6, at 495.
182. Id.
183. Id.
184. Id. at 495-509 (an analysis of unitary factors found in both court cases and State
Board of Equalization decisions).
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and distinctions convince the court that the business operates as a
single integrated economic enterprise."8 5

Although many factors show some connection between the various
segments of a business, not all of these factors will point to connections that show unity. 186 An effective application of the factors

approach requires more than simply indentifying the presence of
some unitary factors. The application of the test requires the assign-

ment of importance to specific unitary factors. '1 Since an important
rationale for apportionment is that separate accounting inaccurately

measures the income of a unitary business 1 88 factors showing interrelationships through which income could be manipulated or imprecisely measured should be given more weight than factors that simply
show that the segments are related by ownership.

Only one judicial decision has discussed diverse business activities. 8 9
Nevertheless, judicial analysis of unitary factors when the segments
of the business are either in the same line of business or vertically

integrated are helpful in the application of the factors to diverse
businesses.

10

Several administrative decisions of the California State

Board of Equalization discuss the application of the unitary business
concept to diverse business activities.' 91 Unitary factors that have

185. Appeal of Trails End, Inc., St. Tax Cas. Rep. (CCH) 401-150 (Cal. St. Bd. Equal.
1985); Appeal of Saga Corp., St. Tax Cas. Rep. (CCH) 400-261 (Cal. St. Bd. Equal. 1982).
186. See Boren, supra note 6, at 497.
187. See id. at 525-29 (discussion of the weight to be afforded a unifying connection).
188. See Mohan, supra note 97, at 58.
189. See Arkla Indus., Inc. v. Franchise Tax Bd., 188 Cal. App. 3d 530, 233 Cal. Rptr.
495 (1986). (The California Supreme Court ordered this decision certified for depublication
on April 16, 1987. A petition for reconsideration of the order was denied on May 13, 1987.)
190. For examples of decisions relating to vertically integrated businesses, see Container
Corp. of America v. Franchise Tax Bd., 463 U.S. 159 (1983); ASARCO, Inc. v. Idaho St.
Tax Conim'n, 458 U.S. 307 (1982); Exxon Corp. v. Department of Revenue, 447 U.S. 207
(1980); Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425 (1980); Bass, Ratcliff &
Gretton, Ltd. v. State Tax Comm'n, 266 U.S. 271 (1924); Underwood Typewriter Co. v.
Chamberlain, 254 U.S. 113 (1920). For examples of decision regarding activities in the same
line of business, see F.W. Woolworth Co. v. New Mexico Taxation & Revenue Dep't, 458
U.S. 354 (1982); Butler Bros. v. McColgan, 315 U.S. 501 (1942).
191. See, e.g., Appeal of Bredero Cal., Inc., St. Tax Cas. Rep. (CCH) 401-328 (Cal. St.
Bd. Equal. 1986) (manufacturer of concrete blocks and other building supplies not in unity
with real estate consulting activities); Appeal of Atlas Hotels, Inc., St. Tax Cas. Rep. (CCH)
401-014 (Cal. St. Bd. Equal. 1985) (hotel chain in unity with fast food restaurant chain);
Appeal of Powerine Oil Co., St. Tax Cas. Rep. (CCH) 401-119 (Cal. St. Bd. Equal. 1985)
(petroleum company in unity with copper mining venture); Appeal of Wynn Oil Co., St. Tax
Cas. Rep. (CCH)
206-308 (Cal. St. Bd. Equal. 1980) (petroleum company in unity with
student housing contractor); Appeal of Daniel Indus., Inc., St. Tax Cas. Rep. (CCHI)
206393 (Cal. St. Bd. Equal. 1980) (manufacturer of metering equipment not in unity with bolt
manufacturer even though bolts used in the meters).
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been identified and discussed in the cases can be divided into three
basic categories: centralized nonoperating functions, 192 centralized
operating functions,'193 and highly interdependent functions. 94
1. Centralized Nonoperating Functions
a. Common Employee Benefits
Corporate taxpayers frequently develop employee benefit plans that
cover all employees in all segments of the corporation, even when
the activities of the segments are diverse. 95 Undoubtedly, purchase
of one large benefit plan for all employees rather than several smaller
plans results in a cost savings to the business as a whole. The
common plan may even encourage the movement of personnel be96
tween the various segments of the business.
Generally, common employee benefit plans do not show unity for
several reasons. First, the value of the plan can be measured precisely. 197 For example, the employer must purchase an employee
health plan from an outside party. Therefore, objective outside
information is available for use by accountants to allocate the cost
of these plans to the various jurisdictions in which the activites are
conducted. 9 8 Second, the mere fact that each employee in every
diverse business activity has access to the same benefits does not give
rise to an unmeasureable flow of value between the diverse activities

192. Nonoperating functions are activities that interact with, but are not income-earning
activities. Examples of nonoperating functions include accounting, purchasing, legal services,
and shipping. See infra notes 195-206 and accompanying text (discussion of centralized
nonoperating functions).
193. Operating functions directly interact with income-earning activities. Examples of
operating functions include intracompany financing, central purchasing, advertising, warehousing, shipping, and a central executive force. See infra notes 207-43 and accompanying
text (discussion of centralized operating functions).
194. Highly interdependent functions involve income-earning activities. Examples include
shared expertise, common marketing schemes, and intracompany product flow. See infra notes
244-63 and accompanying text (discussion of highly interdependent functions).
195. Benefits may range from common health insurance plans to employee stock option
plans. See, e.g., Appeal of Santa Anita Consol., St. Tax Cas. Rep. (CCI)
400-814 (Cal.
St. Bd. Equal. 1984); Appeal of Mole-Richardson Co., St. Tax Cas. Rep. (CCH) 400-652
(Cal. St. Bd. Equal. 1983); Appeal of Hollywood Film Enters., St. Tax Cas. Rep. (CCH) 1
400-169 (Cal. St. Bd. Equal. 1982).
196. The interchange of personnel was mentioned by the Court in F. W. Woolworth as
evidence of unity. F.W. Woolworth Co. v. New Mexico Taxation & Revenue Dep't, 458 U.S.
354, 371 (1982).
197. See J. HELERSTEIN, supra note 9, at 441 (spreading the cost of centralized operations
and services through the use of standard cost accounting methods).
198. See id.
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of the business. 199 Common employee benefit plans, therefore, do
not reveal circumstances that will result in manipulation or imprecise
measurement of income.
b.

CentralizedNonoperating Services

Many corporations centralize certain basic services that are required
by all segments of the business.2 A major reason for centralization
of departments such as accounting, purchasing, legal services, and
marketing is to realize economies of scale or to facilitate fiscal
control. 20 1 Centralized nonoperating services are more directly related
to the operations of the corporate taxpayer than common employee
benefits indicating the possibility of interrelationships that result in
functional integration. In addition, under California's three unities
test, centralized nonoperating services indicate unity.202 Nevertheless,
centralized nonoperating services alone do not objectively reveal
unity. Centralized nonoperating services are routine functions necessary to every business. 203 As a result, no unmeasureable intangible
value can be assigned to the use of these centralized departments.
The cost of the services provided by the nonoperating departments
is not substantial in relation to the total costs of the operating
activities. 204 The lack of quantitative significance of the cost of
nonoperating services, whether centralized or not, reduces the value
of common nonoperating services as a unitary factor °5 Finally, the
cost of centralized services can be easily allocated to the various
2
segments through the use of standard cost accounting techniques. 06
The existence of centralized services, therefore, does not give rise to

199. See id.
200. See id. at 440-41.
201. Id. Irrespective of uniformity of accounting procedures, centralization of budgeting
procedures, and common use of auditors and legal services, the State Board of Equalization
concluded that the segments of the corporate taxpayer were not unitary. The restriction on
financial activities and the fiscal reporting requirements led the Board to conclude that the
parent corporation was merely overseeing the subsidiary corporation as an investment. See
Appeal of Hollywood Film Enters., St. Tax Cas. Rep. (CCH) 400-169 (Cal. St. Bd. Equal.
1982).
202. Under the three unities test, centralized services are considered evidence of unity of
operation. Butler Bros. v. McColgan, 315 U.S. 501, 508 (1942); Chase Brass & Copper Co.
v. Franchise Tax Bd., 10 Cal. App. 3d 496, 502-03, 95 Cal. Rptr. 805, 808-09 (1970).
203. J. HE
smsxmN,
supra note 9, at 440-41.
204. See Boren, supra note 6, at 526-27 (connections can be measured in terms of (1)
importance to the operations and (2) how much money they involve).

205. Id.
206. See J.

HELLERsTEiN,

supra note 9, at 441.
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circumstances that will result in manipulation or imprecise measurement of income.
2.

Centralized OperatingFunctions

a. Intracompany Financing

Intracompany financing, the injection of funds by one segment
into the activities of another segment, has been considered substantial
evidence of unity. 207 Injection of capital into a particular segment
203
has a direct impact on the income-earning activities of that segment.
Irrespective of the impact on the earnings of the segment receiving
the funds, the ultimate question in determining unity is whether the
intracompany financing results in some substantial mutual advantage
29
to both segments of the business. 0
Under normal circumstances, the provision of funds from one
diverse segment to another segment does not result in an unmeasureable flow of value between segments.2 10 If the segment lending
the funds simply acts as a commercial lending institution, no unique

21
value is attached to the financing transaction between segments. 1
Further, the value of the transaction can be established easily through
the use of market rates of interest on similar loans that are available
from commercial lending institutions.

207. See Container Corp. of America v. Franchise Tax Bd., 117 Cal. App. 3d 988, 996,
173 Cal. Rptr. 121, 126 (1981), aff'd, 463 U.S. 159 (1983); Anaconda Co. v. Franchise Tax
Bd., 130 Cal. App. 3d 15, 26, 181 Cal. Rptr. 640, 647 (1982); Chase Brass & Copper Co. v.
Franchise Tax Bd., 10 Cal. App. 3d 496, 503, 95 Cal. Rptr. 805, 808 (1970).
208. See, e.g., Appeal of Atlas Hotels, Inc., St. Tax Cas. Rep. (CCH) 401-014 (Cal. St.
Bd. Equal. 1985) (the infusion of capital saved a subsidiary from bankruptcy).
209. See Appeal of C.H. Stuart, Inc., St. Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd.
Equal. 1984). The State Board of Equalization held that if any intracompany financing was
sufficient to create unity, then virtually all corporate taxpayers would be unitary. Id.
210. The State Board of Equalization attaches no particular value to the fact that one of
the segments may receive financing from the home office or another segment of the business.
See Appeal of Bredero Cal., Inc., St. Tax Cas. Rep. (CCH) 401-328 (Cal. St. Bd. Equal.
1986); Appeal of W.K. Equip. Co., St. Tax Cas. Rep. (CCH) 401-152 (Cal. St. Bd. Equal.
1985); Appeal of J.B. Torrance, Inc., St. Tax Cas. Rep. (CCH) 401-071 (Cal. St. Bd. Equal.
1985); Appeal of Grupe Co., St. Tax Cas. Rep. (CCH) 401-023 (Cal. St. Bd. Equal. 1985);
Appeal of C.H. Stuart, Inc., St. Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd. Equal. 1984);
Appeal of P & M Lumber Prods., Inc., St. Tax Cas. Rep. (CCH)
400-902 (Cal. St. Bd.
Equal. 1984); Appeal of Myles Circuits, Inc., St. Tax Cas. Rep. (CCH) 400-267 (Cal. St.
Bd. Equal. 1982).
211. See Appeal of C.H. Stuart, Inc., St. Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd.
Equal. 1984). But see Chase Brass & Copper, 10 Cal. App. 3d at 503, 95 Cal. Rptr. at 808
(unity found despite the fact that the segment could have borrowed from a lending institution).
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In the Appeal of Wynn Oil Co.,212 for example, intracompany
financing was considered by the State Board of Equalization to be
significant evidence of unity.213 In Wynn, a parent corporation arranged all start-up financing for a fledgling subsidiary and used the
assets of the parent to guarantee loans that would not otherwise have
been provided to the subsidiary. 21 4 A unique value was attached to
25
the ready source of financing that was available to the subsidiary.
Because the unique value of the financing arrangement was subject
to imprecise measurement, the State Board of Equalization held that
the activities were unitary and that apportionment was necessary to
determine California's portion of the income from the taxpayer's
activities. 21 6 Therefore, while intracompany financing alone is not
considered sufficient to show unity, if unique financing services are
provided to one segment by another segment of the taxpayer's diverse
business, the diverse segments may be considered unitary.
b. Centralized Purchasing,Advertising, Warehousing, and
Shipping
The centralization of service functions such as purchasing, advertising, warehousing, and shipping usually results in a substantial
savings to the corporate taxpayer as a whole. 217 Nevertheless, these
economies of scale may not result in substantial mutual advantage
to the various diverse activities of the business. 218 The cost of providing these functions can easily be allocated to the various segments
21 9
of the diverse business using standard cost accounting methods.
Some or all of the centralized functions, however, may be highly
related to the basic operations of the diverse corporate taxpayer. For
example, if the warehousing, advertising, and shipping functions are

212.

Appeal of Wynn Oil Co., St. Tax Cas. Rep. (CCH)

206-308 (Cal. St. Bd. Equal.

1980).
213. Id.
214. Id.
215. Id.
216. See id.
217. In Butler Bros., the United States Supreme Court held that the savings realized from
centralized purchasing alone created unity between the activities. Butler Bros. v. McColgan,
315 U.S. 501, 508 (1942).
218. See Appeal of C.H. Stuart, Inc., St. Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd.
Equal. 1984).
219. Id. "The costs of such centralized operations can be spread by cost accounting
methods regularly used by accountants for internal accounting, SEC registration statements,
reports to regulatory agencies for rate-making, and for other purposes." J. HuaaRsTEiN, supra
note 9, at 441.
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related to a common marketing scheme, an intangible value may be
attached to the efficiency of a common marketing channel and the
220
name recognition provided by a common advertising campaign.
The unique value of name recognition and marketing efficiency will
not be captured by separate accounting. Therefore, if the centralization of the operating services results in some unique arrangement,
unity will result.
c. CentralizedExecutive Force
The most unsettled issue in the discussion of diverse businesses
and the unitary business concept is the importance of centralized
management as a factor of unity.Y1 A centralized executive force,
such as a common board of directors or a central management
committee, has been held to be a factor of "great importance" in
determining the existence of unity.m The existence of centralized
managment is also one of the three elements of the test used by the
United States Supreme Court to determine unity. Nevertheless,
centralized management indicates unity only if the activities of the
central executive force constitute more than merely overseeing the
operations of the various segments. 224
The various segments of a diverse business are, by definition, not
highly integrated. Typically, because the activities of each segment
are separate and distinct, the centralized executive force is not in-

220. See, e.g., Appeal of Lancaster Colony Corp., St. Tax Cas. Rep. (CCH) 400-966
(Cal. St. Bd. Equal. 1984) (the taxpayer distributed a wide variety of products under a single
name). See infra notes 244-49 and accompanying text (discussion of common marketing
scheme).

221.

The issues surrounding the relative importance of strong centralized management were

debated at a 1986 public hearing conducted by the Franchise Tax Board on the withdrawal of

Franchise Tax Board Regulation 25120(b)(3) recognizing strong centralized management as an
indicia of unity. Transcript of Hearing on Regulation 25120 before Franchise Tax Board (Sept.
30, 1986) (copy on file at the Pacific Law Journal).
222. Container Corp. of America v. Franchise Tax Bd., 117 Cal. App. 3d 988, 998, 173
Cal. Rptr. 121, 127 (1981), aff'd, 463 U.S. 159 (1983); see Chase Brass & Copper Co. v.
Franchise Tax Bd., 10 Cal. App. 3d 496, 504, 95 Cal. Rptr. 805, 809 (1970) (a factor of
"exceeding importance").
223. Mobil Oil Corp. v. Commissioner of Taxes, 445 U.S. 425, 438 (1980). The other two

elements are functional integration and economies of scale. Id.
224. See Appeal of Santa Anita Consol., St. Tax Cas. Rep. (CCH) 400-814 (Cal. St.
Bd. Equal. 1984); Appeal of Mole-Richardson, St. Tax Cas. Rep. (CCH) 400-652 (Cal. St.
400-169
Bd. Equal. 1983); Appeal of Hollywood Film Enters., St. Tax Cas. Rep. (CCH)
(Cal. St. Bd. Equal. 1982).
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volved in coordinating interaction between segments. 221 If the operations of the segments are truly unrelated, then the function of the
central management group is to oversee each segment as if that
segment were a separate business. 226 The various segments experience
no mutual benefit because the task of overseeing one distinct segment
does not affect relationships with any of the other segments of the
business. 227 The use of separate accounting is appropriate because
the cost of overseeing the operations can be allocated to each segment
228
by means of standard cost accounting techniques.
Coordination of interaction between various segments of the business involves more than merely overseeing the operations of the
various segments. Courts have found unity when the segments of a
business were highly integrated and the basic operating functions of
the various segments were coordinated under an "umbrella of centralized management. 1229 Unity is evident when the segments mutually
benefit from the centralized coordination of activities. 2 0 In a highly
integrated business, centralized management can create unity even if
the centralized management group is not involved in the day-to-day
management of the affairs of each segment. 231 Setting major policy
in the coordination of integrated activities not only affects all segments individually but also affects the relationships between segments. 232 Separate accounting is incapable of adequately measuring
the value of the mutual benefit gained from the overall coordination
of the relationships between segments. 233 Centrally coordinated inter-

400-814 (Cal. St.
225. See Appeal of Santa Anita Consol., St. Tax Cas. Rep. (CCH)
Bd. Equal. 1984) (executive assistance did not result in any integration among subsidiary
corporations).
226. Id. (viewed as a "group of unrelated investments").
227. Id.
228. See supra note 219 (discussion of taxpayer's ability to use standard cost accounting
techniques to allocate centralized services).
229. Exxon Corp. v. Department of Revenue, 447 U.S. 207, 224 (1980). Exxon was a
"highly integrated business" which benefited from an "umbrella of centralized management
and controlled interaction." Id.
230. See id.
231. Mohan, supra note 97, at 61 ("[if] the same managers are making the major policy
decisions for each business in the affiliated group, it is extremely difficult to argue against the
finding of a unitary business").
232. See Container Corp. of America v. Franchise Tax Bd., 117 Cal. App. 3d 988, 998,
173 Cal. Rptr. 121, 127 (1981) (coordination of quality control, and assistance in procuring
raw materials and equipment). See also Chase Brass & Copper Co. v. Franchise Tax Bd., 10
Cal. App. 3d 496, 505, 95 Cal. Rptr. 805, 809 (1970) (the major policy matters are determinative
in the estimation of integration).
233. See Exxon Corp. v. Department of Revenue, 447 U.S. 207, 225 (1980) (separate
accounting not adequate when there was an "umbrella of centralized management").
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action between different 4 segments of the business is indicative of a
single unitary business.2
When diverse activities are coordinated to complement each other,
mutual benefit may result from an umbrella-like coordination of the
complementary activities. A unique value can be attached to the
activities of the central management team that cannot be measured
by separate accounting techniques. In Appeal of A. Epstein & Sons,
Inc.,235 the taxpayer was engaged in three distinct activities: architectural design, construction of commercial office buildings, and wholesale distribution of office equipment.2 6 Despite the fact that these
functions ordinarily are unrelated, the State Board of Equalization
held that the taxpayer was a unitary business.2 7 The activities in
Epstein were found to be unitary because the equipment wholesaler
supplied each newly constructed office building with all of the needed
equipment. The activites of the central management team involved
coordinating the income-earning activities of both segments of the
business. A unique value was associated with the recognizable corporate package being marketed to the public. Accordingly, the taxpayer was required to apportion the combined income of all three
segments.238
The most controversial aspect of centralized management in a
diverse business involves a diverse business with strong centralized
management control over totally unrelated segments.?29 Taxpayers
argue that unity is present when the central management group is
highly involved in all aspects of the day-to-day operation of each
unrelated segment of the business$o These taxpayers feel that, essentially, the segments are operated as a single business and that an
unmeasureable intangible value is associated with this type of control.
At this writing, the Franchise Tax Board has proposed the repeal
of a regulation recognizing that strong centralized management of
unrelated segments is an indicia of a unitary business.24' The position
234.
235.
236.
237.
238.
239.

Id.
St. Tax Cas. Rep. (CCH) j 400-971 (Cal. St. Bd. Equal. 1984).
Id.
Id.
Id.
See, e.g., Appeal of J.B. Torrance, Inc., St. Tax Cas. Rep. (CCH)

401-071 (Cal.

St. Bd. Equal. 1985) (operating a mobilehome park completely unrelated to operating a cattle
ranch).
240. Id. (the sole proprietor made most of the important day-to-day decisions in operating
the mobilehome park in California and the cattle ranch in Oregon).
241. Notice of FranchiseTax BoardRegulation Hearing-Amendment of Regulation 25120(b),
86 Cal. Admin. Notice Reg. No. 33-Z, at A22 (Aug. 15, 1986).
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of the Franchise Tax Board is that no unique value can be shown
by the day-to-day management of various distinct segments of a
business. 242 Because no unique value exists, separate accounting can
adequately account for the cost of the central management group
and apportionment is unnecessary. 243
3. Highly Interdependent Functions
a. Common Marketing Scheme
A common marketing scheme typically distributes products through
44
a common marketing channel under a common name and logo.
Even if a diverse group of products is independently produced by
various segments of the business, the distribution will be coordinated
to take advantage of name recognition and brand loyalty.2 5 The
value of shared name recognition and shared marketing is difficult
to quantify.24 Apportionment is necessary because separate accounting is unable to adequately measure these values.
In Appeal of Lancaster Colony Corp.,247 the taxpayer had a number
of segments that independently produced a large variety of consumer
goods. 248 Many of the products were marketed under the name of
Lancaster Colony. In addition, the parent corporation provided assistance in package design and market distribution. In holding the
taxpayer to be unitary, the State Board of Equalization found that
the marketing services provided by the parent corporation had a
unique value that was incapable of adequate measurement by separate
accounting. 24 9
b. Flow of Expertise
Separate accounting is unable to accurately measure the benefit
associated with several segments of a diverse business sharing a

242. Id.
243. Id.
244. See, e.g., Appeal of Lancaster Colony Corp., St. Tax Cas. Rep. (CCH) 400-966
(Cal. St. Bd. Equal. 1984).
245. Id.
246. See id. (coordination of products through common marketing channels created high
degree of interdependency).
247. Id.
248. Id.

249. See id.
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common pool of technical expertise.5 0 Intangible values associated

with the mutual dependency of several segments on a common pool
of expertise are likely to go unnoticed in a separate accounting system

and apportionment is better suited as a method for attributing income
to California.251 Even diverse business activities may draw technical
assistance from a common pool of expertise. For example, in the
Appeal of Powerine Oil Co.,252 an oil company entered into a joint
venture to mine copper. Although the refining of oil was a significantly different process than the mining of copper, the State Board
of Equalization characterized the activities as unitary. The Board

found that the joint venture relied on the expertise of the oil company
regarding geological structure and techniques for exploration and
extraction of resources. 253 The transfer of vital information from one
segment to the other was incapable of adequate measurement by
separate accounting and apportionment was required .

54

c. Intracompany Product Flow
According to the United States Supreme Court, intracompany

product flow is not required to show unity.2 55 Nevertheless, with the
exception of one decision, 2 6 when the activities of the business have
involved a significant exchange of goods or services, unity has always
been found. 257 Separate accounting usually is unable to capture the

250. See Exxon Corp. v. Department of Revenue, 447 U.S. 205, 225 (1980) (a centralized
management department assisted segments in technical matters).
251. See, e.g., Appeal of Powerine Oil Co., St. Tax Cas. Rep. (CCH) 401-119 (Cal. St.
Bd. Equal. 1985) (geological expertise from oil industry shared in joint venture in copper
mining); Appeal of Atlas Hotels, Inc., St. Tax Cas. Rep. (CCH)
401-014 (Cal. St. Bd.
Equal. 1985) (managers experienced in the restaurant industry shared their experience with a
newly acquired fast food restaurant subsidiary). Cf. Appeal of Dynamic Speaker Corp., St.
Tax Cas. Rep. (CCH)
400-886 (Cal. St. Bd. Equal. 1984) (minimal sharing of expertise);
Appeal of Hollywood Film Enters., St. Tax Cas. Rep. (CCH) 400-169 (Cal. St. Bd. Equal.
1982) (insufficient sharing of expertise).
252. Appeal of Powerine Oil Co., St. Tax Cas. Rep. (CCH) 401-119 (Cal. St. Bd. Equal.
1985).
253. Id.
254. See id.
255. Container Corp. of America v. Franchise Tax Bd., 463 U.S. 159, 178 (1983).
256. Arkla Indus., Inc. v. Franchise Tax Bd., 188 Cal. App. 3d 530, 233 Cal. Rptr. 495
(1986) (certified for depublication on April 16, 1987; petition for reconsideration denied on
May 13, 1982).
257. See, e.g., Appeal of Trails End, Inc., St. Tax Cas. Rep. (CCH) 401-150 (Cal. St.
Bd. Equal. 1985) (flow of household products and vitamins); Appeal of Lancaster Colony
Corp., St. Tax Cas. Rep. (CCH)
400-966 (Cal. St. Bd. Equal. 1984) (large variety of
consumer goods routed via common warehousing and shipping facilities); Appeal of PittsburgDes Moines Steel Co., St. Tax Cas. Rep. (CCH) 400-424 (Cal. St. Bd. Equal. 1983) (all of
the steel for an office complex provided by a joint venturer).
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value of the interdependence involved in the exchange of the goods
and services. 258
Product flow between diverse segments is not common. 259 A flow
of goods and services may, however, be merged together in a common
marketing scheme. 260 Although goods and services are not exchanged
directly between diverse segments of the same business, they are
presented to the consuming public as a single commodity. The value
of this type of "complementary ' 26 relationship is unique and likely
unmeasureable by separate accounting. For example, in the Appeal
of Lancaster Colony Corp.,26 a total of seven divisions and fourteen
subsidiaries manufactured and sold a variety of consumer goods
through a coordinated marketing program. This flow of goods from
the diverse segments of the business through a central channel created
unity between the segments and permitted the use of apportionment. 263
HEIRARCHY OF UNiTARY FACTORS

In the characterization of activities as unitary or nonunitary, no
single factor controls the final determination of unitariness. 264 As a
general rule, the more factors indicating unity, the more likely unity
will be found. Although some factors have been regarded as more
important than others in showing the existence of unity, the precise
weight given to the factors is unknown. 26 Nevertheless, a heirarchy
of unitary factors can and should be developed to aid corporate
taxpayers and tax administators in the characterization of activities
as unitary or nonunitary.
The unitary factors should be organized into three tiers of importance. The least important factors are the centralized nonoperating
functions. The State Board of Equalization has viewed common
employee benefit plans and centralized nonoperating departments as

258. Tannenwald, supra note 2, at 650.
259. As opposed to product flow being common in and necessary to vertically integrated
or same line of business activities. See Container Corp. of America v. Franchise Tax Bd., 463
U.S. 159, 178 (1983).
260. See supra notes 244-46 and accompanying text (discussion of common marketing
scheme).
261. See supra note 85 and accompanying text (definition of complementary).
262. St. Tax Cas. Rep. (CCH) 400-966 (Cal. St. Bd. Equal. 1984).
263. Id.
264. Anaconda Co. v. Franchise Tax Bd., 130 Cal. App. 3d 15, 25, 181 Cal. Rptr. 640,
647 (1982).
265. See Boren, supra note 6, at 525-29.

1195

Pacific Law Journal / Vol. 18
simply "housekeeping" functions that alone can never show unity.2 6

These types of functions will often exist no matter how unrelated
the activities may be. 26 7 Because no unique unmeasurable value can

be indentified, separate accounting can easily allocate the cost of
these "housekeeping" functions to individual segments.
The next tier is comprised of the centralized operating functions.

Functions such as intracompany financing, centralized purchasing,
advertising, warehousing, shipping, and centralized management, individually, will seldom show unity. 2 8 A careful analysis of the
underlying activities, however, may reveal circumstances in which
unity might exist. For example, if centralized operating functions
such as purchasing, warehousing, shipping, and advertising are part
interdependence will exist
of a common marketing scheme, sufficient
269
to characterize the activities as unitary.

The most important factors are the "highly interdependent functions. '270 Functional unitary factors such as shared technical knowledge, common marketing schemes, and intracompany product flow,

alone can be sufficient to show unity. 27' Highly interdependent functions involve unique relationships between segments of a business
with intangible values that are unmeasureable by separate accounting.

266. See Appeal of C.H. Stuart, Inc., St. Tax Cas. Rep. (CCH) 400-977 (Cal. St. Bd.
Equal. 1984) (centralized accounting, budgeting, legal services, tax preparation, and pension
fund administration and management); Appeal of Lee Mar, St. Tax Cas. Rep. (CCH) 400951 (Cal. St. Bd. Equal. 1984) (shared office space and centralized accounting, legal services,
and insurance); Appeal of P & M Lumber Prods., Inc., St. Tax Cas. Rep. (CCH) 400-902
(Cal. St. Bd. Equal. 1984) (centralized accounting, legal services, and insurance); Appeal of
Mole-Richardson, St. Tax Cas. Rep. (CCH) 400-652 (Cal. St. Bd. Equal. 1983) (centralized
accounting and payroll, purchasing of office supply type items, and advertising); Appeal of
Amwalt Group, Inc., St. Tax Cas. Rep. (CCH) 400-433 (Cal. St. Bd. Equal. 1983) (centralized
acccounting and legal services); Appeal of Hollywood Film Enters., St. Tax Cas. Rep. (CCH)
400-169 (Cal. St. Bd. Equal. 1982) (centralized accounting, budgeting, legal services, and
insurance).
267. Appeal of Bredero Cal., Inc., St. Tax Cas. Rep. (CCH)
401-328 (Cal. St. Bd.
Equal. 1986).
268. See, e.g., Appeal of J.B. Torrance, Inc., St. Tax Cas. Rep. (CCH) 401-071 (Cal.
St. Bd. Equal. 1985) (strong centralized management insufficient to show unity between diverse
businesses); Appeal of Myles Circuits, Inc., St. Tax Cas. Rep. (CCH) 400-267 (Cal. St. Bd.
Equal. 1982) (intracompany financing alone is insufficient to show unity).
269. See, e.g., Appeal of Lancaster Colony Corp., St. Tax Cas. Rep. (CCH)
400-966
(Cal. St. Bd. Equal. 1984) (large variety of consumer goods marketed through a common
name, packaging, warehousing, and shipping scheme).
270. See supra notes 244-63 and accompanying text (discussion of highly interdependent
functions).
271. Butler Bros. v. McColgan, 315 U.S. 501 (1942) (seven wholesaling houses depended
solely on one central purchasing and distribution center for all products); Container Corp. of
America v. Franchise Tax Bd., 117 Cal. App. 3d 988, 999, 228 Cal. Rptr. 121, 127 (1980)
(ready access to parent's expertise); Appeal of Lancaster Colony Corp., St. Tax Cas. Rep.
(CCH)
400-966 (Cal. St. Bd. Equal. 1984) (common marketing scheme).
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These unique relationships reveal the existence of a single unitary
business because separate accounting is incapable of measuring their
intangible value.
THE NEED FOR AN ADMINISTRATIVE REGULATION

Corporate taxpayers and tax administrators need clearer guidelines
for characterizing corporate activities as unitary or nonunitary. The
California Franchise Tax Board has the authority to enact administrative regulations providing guidelines to aid in the determination
of the corporate tax liability. 272 The Franchise Tax Board is currently
proposing to withdraw an administrative regulation permitting the
finding of unity between segments of a diverse business when evidence
of strong centralized management is present.23 After the withdrawal
of this regulation, corporate taxpayers will have no administrative
guidelines by which diverse business activities may be characterized.
This comment proposes the adoption by the Franchise Tax Board of
an administrative regulation that contains guidelines for characterizing a business as unitary or nonunitary.
The regulation should include the description of a general test for
unity. The general test developed by the United States Supreme Court
should be used in the regulation. This test should be used because
the Court has apparently rejected other tests for unity by refraining
from adopting any other existing test for unity. Adoption of the test
used by the Supreme Court would require the existence of functional
integration as well as centralized management and economies of scale.
In addition, the regulation should identify specific unitary factors
and arrange the factors in a heirarchy of importance. Finally, to
prevent the establishment of an inflexible bright line test, presumptive
language should be used to create a rebuttable presumption of unity
if certain factors are present. With regulatory guidelines, disputes
between taxpayers and tax administrators will be reduced. Both
parties can proceed with greater confidence in the characterization
of diverse business activities as either unitary or nonunitary.
CONCLUSION

When business activities within the state are an inseparable part
of a single "unitary" business conducted both within and without
272. CAL. REV. & TAX. CODE § 23004 (West 1979).
273. Notice of FranchiseTax BoardRegulation Hearing-Amendment of Regulation25120(b),
86 Cal. Admin. Notice Reg. No. 33-Z, at A22 (Aug. 15, 1986).
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the state, a multijurisdictional corporate taxpayer must use a special
apportionment formula to attribute business income to California.
Under the separate accounting method of attributing business income
to California, the income of a unitary business is subject to manipulation and imprecise measurement. Therefore, the apportionment
method is used. An understanding of the concept of the unitary
business is essential to the process of attributing the income of
multijurisdictional corporate taxpayers to California.
Although diverse business activities ordinarily do not form a single
unitary business, they may be coordinated so as to create unity. The
coordination or "functional integration" of the activities creates unity
in the activities despite the fact that the basic operations are unrelated.
Nevertheless, taxpayers and tax administrators are uncertain as to
the degree of coordination necessary to create unity in the diverse
business and require the use of apportionment to attribute business
income to California.
Uncertainty would be substantially reduced through the establishment of a heirarchy of unitary factors. Factors that show the existence
of an exchange of unique products or services, or show the ability
of the taxpayer to manipulate taxable income, must be characterized
as unitary factors. A few factors will show strong evidence of the
existence of unity. Other factors will show unity only in unusual
situations. Some factors can never show unity. The controversy over
the characterization of diverse business activities as unitary or nonunitary can be substantially reduced if these factors are identified by
the Franchise Tax Board in an administrative regulation and arranged
in a heirarchy of importance as proposed by this comment.
L. Steven Spears

1198

